Glossary Of Legal Terms

a fortiori: With greater reason or more convincing force —used in drawing a conclusion that is inferred to be even more certain than another (the man of prejudice is, a fortiori, a man of limited mental vision).
Abrogate: To annul or repeal a law or pass legislation that contradicts the prior law. Abrogate also applies to revoking or withdrawing conditions of a contract.
Adverse Impact: Occurs when facially neutral selection criteria disproportionately excludes higher percentages of one group relative to another.  This difference in percentages is often assessed by using the 4/5th rule.

Affirmative Defense: Evidence introduced by a defendant that negates liability; in hostile environment  harassment cases two conditions must be satisfied (a) they exercise reasonable care to prevent and correct promptly any harassing behavior and (b) the employee unreasonably failed to take advantage of preventive or corrective opportunities provided by the employer.

Affirmative relief: That relief granted a defendant in a situation in which "the defendant might maintain an action entirely independent of plaintiff's claim, and which [claim] he might proceed to establish and recover even if plaintiff abandoned his cause of action, or failed to establish it. In other words, [defendant's] answer must be in the nature of a [cross-claim], thereby rendering the action defendant's as well as plaintiff's."

Amicus curiae brief: A "friend of the court" brief; refers to someone(s) not a party to a case who volunteers to offer information on a point of law or some other aspect of the case to assist the court in deciding a matter before it;  person or organization files a legal brief with the court expressing their views on a case involving other parties because it has a strong interest in the subject matter of the action.

Ancillary: Serving as a supplement or addition.
Appellant: Party who appeals a lower court decision.

Appellee: Party against whom an appeal is taken (recipient of an appeal).

Arbitration: The process of resolving a dispute (as between labor and management) or a grievance outside of the court system by presenting it to an impartial third party or panel for a decision that may or may not be binding.
Arguendo: Latin term meaning “for the sake of argument;” assuming something to be true.

Bench trial: Trial where a judge is the trier of fact and determines questions of law; no jury is involved.

Bifurcate: To divide into two parts or branches.
Bona Fide Occupational Qualification (BFOQ): Defense applies to facial discrimination (i.e., “need not apply” rules) based on sex, national origin, or religion, but only if the defendant can prove it is reasonably necessary to exclude all or most members of these protected classes.
Bona Fide Seniority System (BFSS): A legal seniority system that is in place a priori; prescriptions of a BFSS take precedence over prescriptions of many anti-discrimination laws

Cavil: To raise trivial and frivolous objection.
Certiorari: Latin for "to be informed of"; A writ of certiorari is a review issued by a higher court to a lower court. A means of getting an appellate court to review a lower court's decision. If an appellate court grants a writ of certiorari, it agrees to take the appeal. (Sometimes referred to as "granting cert").

Circumstantial evidence: Evidence in a trial that does not come directly from an eyewitness or participant and requires some reasoning to prove a fact. There is a public perception that such evidence is weak ("all they have is circumstantial evidence"), but the probable conclusion from the circumstances may be so strong that there can be little doubt as to the vital facts.  The "beyond a reasonable doubt" standard is employed in  criminal cases, and "a preponderance of the evidence" is used in civil cases.

Codify: To arrange and label a system of laws; to reduce (laws, rules, etc.) to a code; to organize into a code or system, such as a body of law.
Collateral estoppel: Law that prevents a person from re-litigating an issue.

Commerce Clause: Permits federal regulation of trade with foreign nations and among states; also serves as the basis of federal laws that protect private sector employees.

Compensatory damages: Money awarded to reimburse actual costs, such as medical bills and lost wages. Also awarded for things that are harder to measure, such as pain and suffering.

Consent decree: Agreement between two parties that concludes a lawsuit instead of resolving the case through a hearing and/or trial. Unless a judge order was based upon one of the party's fraud, mutual mistake or lack of jurisdiction, the decree cannot be appealed. Since in a consent decree the parties have worked out the details of the agreement, it is final and cannot be appealed. Consent decrees are often granted when the government has sued to have a corporation or person comply with the law, or the government does not pursue criminal penalties in return for a defendant agreeing to a consent decree. Consent decrees and consent judgments are the same.

Constructive discharge: Harassment or discrimination so intolerable that a reasonable person in the same position would feel compelled to resign.
de facto: A Latin expression that means "in fact" or "in practice" but not spelled out by law. It is commonly used in contrast to de jure (which means "by law") when referring to matters of law, governance, or technique (such as standards), that are found in the common experience as created or developed without or contrary to a regulation. When discussing a legal situation, de jure designates what the law says, while de facto designates action of what happens in practice.

de minimis: Lacking significance or importance; so minor as to merit disregard.
de novo: Latin for "anew," which means starting over, as in a trial de novo; occurs when a court is hearing a case on appeal.   For example, a decision in a small claims case may be appealed to a local trial court, which may try the case again, de novo.

Declarative relief: A judge's determination (called a "declaratory judgment") of the parties' rights under a contract or a statute; a declaration made by a court at the request of one of the parties. For example, in a libel suit, the plaintiff might ask the court to declare that an allegedly libelous statement was indeed libelous, i.e. untrue. That would have the effect of publicly clearing the plaintiff's name.

Defendant: The party sued by a plaintiff.

Direct evidence: Evidence that stands on its own to prove an alleged fact, such as testimony of a witness who says she saw a defendant pointing a gun at a victim during a robbery. Direct proof of a fact, such as testimony by a witness about what that witness personally saw or heard or did.

Disparate impact: Discriminatory effect (impact) on a protected class caused by an employment practice or policy that appears to be nondiscriminatory or facially neutral.
Disparate treatment: Treatment of an individual (an employee) that is less favorable than treatment of others for discriminatory reasons (e.g., race, religion, national origin, sex, or disability).
Egregious: Conspicuously and outrageously bad or reprehensible; blatantly negative.
en banc: French term meaning “on a bench”; Occurs when all judges of a particular court hear a case (an entire "bench"), rather than a panel of judges.

Equitable relief: Nonmonetary judgement intended to restore what was lost as a result of discrimination; under Title VII this includes reinstatement, declarative and injunctive (stop a practice) relief, 2 years of back pay, lost benefits, and lawyers/experts’ fees.
Establishment clause: The clause of the 1st Amendment which prohibits the government from favoring religions.
Estop: Preclude.
Ex post facto: A law that results in changes to past legal practices and transactions; retroactive.
Facial discrimination: A statute or rule on its face discriminates against a certain group of persons.
Facially neutral: Employment practice that does not appear to be discriminatory on its face but has a discriminatory effect in practice.
Fortiori: Wwith greater reason or more convincing force —used in drawing a conclusion that is inferred to be even more certain than another.
Free exercise clause: The clause of the 1st Amendment which prohibits the government from prohibiting religious expression.
Immutable characteristics: Characteristics that are innate or unalterable.
Inapposite: Not appropriate or pertinent; unsuitable.
Injunction: A court order commanding or preventing an action. To get an injunction, the complainant must show that there is no plain, adequate, and complete remedy at law and that an irreparable injury will result unless the relief is granted.

Injunctive relief: A court-ordered act or prohibition against an act or condition which has been requested, and sometimes granted, in a petition to the court for an injunction. Such an act is the use of judicial (court) authority to handle a problem and is not a judgment for money. Whether the relief will be granted is usually argued by both sides in a hearing rather than in a full-scale trial, although sometimes it is part of a lawsuit for damages and/or contract performance.

Inter alia: Latin for “among other things;" The phrase is often found in legal pleadings and writings to specify one example out of many possibilities. For example: "The judge said, inter alia, that the time to file the action had passed."

Jury trial: A trial of a lawsuit or criminal prosecution in which the case is presented to a jury and the factual questions and the final judgment are determined by a jury. This is distinguished from a "court trial" in which the judge decides factual as well as legal questions, and makes the final judgment.

Legal relief: All types of benefits which an order or judgment of court can give a party to a lawsuit, including money award, injunction, return of property, property title, alimony, and dozens of other possibilities; may include compensatory damages for pain and suffering, and punitive damages for willful violations.

Lemon test: A 3-prong test from Lemon v Kurtzman that with respect to religion: 1) the government's action must have a secular legislative purpose, 2) the government's action must not have the primary effect of either advancing or inhibiting religion, and 3) the government's action must not result in an "excessive government entanglement" with religion.

Liquidated damages: Damages often stipulated in contracts, agreed upon by both parties, that provide for payment of a fixed amount in the event of a breach.  Often used when actual damages are difficult to determine. 

Malice or reckless indifference: A conscious, intentional wrongdoing either of a civil wrong like libel (false written statement about another) or a criminal act like assault or murder, with the intention of doing harm to the victim. This intention includes ill-will, hatred or total disregard for the other's well-being. Often the mean nature of the act itself implies malice, without the party saying "I did it because I was mad at him, and I hated him," which would be express malice. Malice is an element in first degree murder. In a lawsuit for defamation (libel and slander) the existence of malice may increase the judgment to include general damages. Proof of malice is absolutely necessary for a "public figure" to win a lawsuit for defamation.

Mixed motive: The mixed motive theory generally applies when the employer has legitimate as well as discriminatory reasons for the employment decision. The plaintiff must provide sufficiently strong circumstantial evidence of discrimination that might lead a jury to find that the employment decision was motivated, at least in part, by discrimination. The "mixed motive" instruction requires a jury to find in favor of a plaintiff if the jury determines that a protected characteristic was a motivator in an employer's treatment of the employee, even if the jury concludes that an employer was also motivated by lawful considerations. 
Moderation: Being within reasonable limits; not excessive or extreme.
Mutable: Capable of change or of being changed.
Nepotism: Favoritism shown or patronage granted to relatives, as in business.

Nexus: a connection or link, often a causal one.

Per curium ruling: A ruling handed down by a court with multiple judges in which the decision rendered was made by the court acting as a whole rather than by specific justices. The literal meaning of this Latin term is "by the court". However, per curiam decisions are not the only type of decision that can reflect the opinion of the court, but other types of decisions can also reflect the opinion of the court as a whole, even if not issued in per curiam form.

Petitioner: The party who presents a petition to the court.

Plaintiff: The party who initiates a lawsuit.

Plurality: Receiving the greatest number, but less than half, of the votes.

Preponderance of evidence: Refers to the more convincing evidence (based on probable truth) and not the amount of evidence; the greater the weight of the evidence, helps the jury or judge decided in favor of one side or the other.

Presumptive: Rule of law that allows a trier of fact (e.g., a court) to assume information provided is true.

Presumptive evidence: Evidence that is treated as sufficient for a guilty verdict unless contradicted and outweighed by presentation of rebuttal evidence.

Prima facie case: Facial showing - the plaintiff must prove, generally through statistical comparisons, that the challenged practice or selection device has a substantial adverse impact on a protected group.
Probative: Evidence that is sufficiently useful to prove something; serving or designed for testing or trial.

Promissory estoppel: A doctrine where a non contractual promise may be made enforceable to avoid an injustice.  This is common is cases where one party relied on the promise of another and it would be unfair not to enforce the agreement.

Punitive damages: Intended to punish the employer who committed the act with malice or reckless indifference; under Title VII these damages are limited to private sector claims and are capped at $50,000 for employers with less than 100 employees and $300,000 for companies with 500 or more employees.
Quasi-suspect classification: A statutory classification based on gender or legitimacy. For example, laws creating suspect classifications are those permitting alimony for women only and providing for an all-male draft.

Quid pro quo: Latin phrase meaning “something for something.” The concept of getting something of value in return for giving something of value; that which a party receives (or is promised) in return for something he does or gives or promises; often seen in conjunction with harassment cases.
Reasonable accommodation: Any adjustment to a work environment or job that allows a qualified worker to perform the job in question. Employers subject to federal employment laws must offer reasonable accommodations to employees with disabilities (for example, providing a TDD telephone to an employee with a hearing impairment) or based on religious beliefs (such as not assigning an employee to a shift on his Sabbath), as long as those accommodations do not create an undue burden for the employer.

Remand: To send back; usually, this refers to a reversal of a lower court decision. The Supreme Court may remand a case back to an appeals court for further action.

Repudiate: To reject the validity or authority of.
Res judicata: Latin for "a thing adjudicated." An issue that has been definitively settled by judicial decision.  An affirmative defense barring the same parties from litigating a second lawsuit on the same claim, or any other claim arising from the same transaction or series of transactions and that could have --but was not -- raised in the first suit. The three essential elements are 1) an earlier decision on the issue, 2) a final judgment on the merits, and 3) the involvement of the same parties, or parties in privity with the original parties.

Respondent: The party against whom a petition is filed, especially one on appeal.

Reversal: The initial ruling of a lower court is overturned/wrong and has to be corrected in accordance with the directives of the higher court.
Sincerely held religious belief: A practice of moral or ethical beliefs of right and wrong held with the strength of traditional religion (even if political or sociological in nature).
Stare decisis: Latin for "to stand by things decided." Stare decisis is essentially the doctrine of precedent. Courts cite to stare decisis when an issue has been previously brought to the court and a ruling already issued. Generally, courts will adhere to the previous ruling, though this is not universally true.

Statute: A law enacted by a legislative body (e.g., U.S. Congress)' statutes are the main source of law in the United States, and typically authorize an administrative agency (e.g., EEOC) to adopt rules pursuant to the Statute.
Statute of limitations: Sets forth the maximum time period to file a claim.

Subterfuge: A deceptive strategy; something intended to misrepresent the true nature of an activity.
Summary judgment: A final decision by a judge that resolves a lawsuit in favor of one of the parties.

Supremacy clause: Permits the federal government to override state and municipal laws that contradict federal laws.

Surgical: Precise or very accurate.
Suspect classification: A statutory classification based on race, national origin, or alienage. For example, laws creating suspect classifications are those permitting only U.S. citizens to receive welfare benefits and those setting quotas for the government's hiring of minority contractors. 

Trammel: To restrict activity, expression, or progress; a restraint; to hinder the activity or free movement of.
Undue hardship: Special or specified circumstances that partially or fully exempt an organization from performance of a legal obligation so as to avoid an unreasonable or disproportionate burden or obstacle.
Vacate and remand: To reconsider without prejudice; ruling is vacated and returned to the lower court to be reconsidered.
